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MEMORANDUM

Thi s adversary proceeding is before the court upon a noti on by
def endant Peter A. Neskaug to vacate a sunmary judgnent that was
entered agai nst hi mon March 29, 1993. The plaintiff has filed a

response opposing the notion.

Summary judgnment was entered agai nst def endant Peter Neskaug
based upon findings that (1) on February 11, 1983, SIBC issued a
check to Peter A. Neskaug in the anmount of $40, 764.24 to close a
VI P account opened at SIBC in the names of "Peter A. Neskaug or
Mart ha Neskaug"; (2) the check was honored by SIBC s bank on
February 14, 1983, during the "run period" on SIBC, and (3) the

endorsenent on the back of the check is the signature of "Peter



Neskaug. " Because the defendant raised the ordinary course of
busi ness defense under 8 547(c)(2) in his answer, the principa
i ssue for decisioninruling onthe plaintiff's notion for summary
j udgnent was whether the transfer to the defendant took place on
February 11, 1983, when the check was delivered to the defendant,
or on February 14, 1983, when t he check was honored by SI BC s bank.

Previously, the court had held that transfers during the "run
period" on SIBC whi ch began on February 14, 1983, were not trans-
fers within the ordinary course of business of SIBC. DuVoisin v.
Anderson (I n re Southern I ndus. Banking Corp.), 92 B. R 297 (Bankr.

E.D. Tenn. 1988).

Rel yi ng upon the rationale of Barnhill v. Johnson, 112 S. C.
1386 (1992), and certain dicta in In re Bel knap, 909 F. 2d 880 (6th
Cir. 1990), the plaintiff argued, and the court agreed, that a
transfer for purposes of applying 8 547(c)(2) occurred on the date
a check was honored, not on the date a check was presented. Con-
sequently, the court concluded the preferential transfer to defen-

dant Peter Neskaug occurred on February 14, 1983, during the "run
period” on SIBC, thus precluding the defendant fromrelying on the
ordi nary course of business defense. See DuVoisin v. Anderson (In
re Sout hern Indus. Banking Corp.), 92 B.R 297 (Bankr. E. D. Tenn.

1988) .

Subsequent to the entry of summary judgnent agai nst def endant
Pet er Neskaug, the Sixth Crcuit Court of Appeals ruled that a

transfer for purposes of a 8 547(c) defense occurs on the date a
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check is delivered, a ruling contrary to the previous ruling in
this case. Still v. Fruehauf Corp., No. 92-5848 (6th Cr. July 13,
1993). Defendant Peter Neskaug now seeks an order vacating the

entry of sunmary judgnent agai nst him

The plaintiff opposes the defendant's notion on two grounds.
First, the plaintiff argues that because the defendant did not
respond to his notion for summary judgnent, the defendant waived
his right to object to a sumuary judgnment and cannot now seek to
set it aside. Second, the plaintiff argues the defendant is not
entitled to set aside the sunmary judgnment under the provisions of
Rul e 60(b) of the Federal Rules of Cvil Procedure, assum ng the

defendant is relying upon this rule for relief.

Rul e 56(e) of the Federal Rules of Givil Procedure provides in

part as foll ows:

When a notion for sunmary judgnent i s made and
supported as provided in this rule, an adverse
party may not rest upon the nmere allegations
or denials of the adverse party's pleading,
but the adverse party's response, by affida-
vits or as otherwise provided in this rule
must set forth specific facts show ng that

there is a genuine issue for trial. If the
adverse party does not so respond, summary
judgnent, if appropriate, shall be entered

agai nst the adverse party. (Enphasis added).

At the tinme the court entered summary judgnent against the
def endant, the court believed it was appropriate to do so based

upon its perception of the law at that tine. In Iight of the



recent Sixth Grcuit opinion, however, the court now believes it

erred in granting sumrary judgnent.

Al t hough the plaintiff argues defendant Peter Neskaug cannot
set aside the sunmary judgnment entered agai nst hi musing the pro-
visions of Rule 60(b), that rule is not applicable here. Rul e
60(b) pertains to final judgnents. Because there is another defen-
dant in this case who has not had a judgnent entered agai nst her,
the summary judgnment entered in this case is subject to the provi -
sions of Rule 54(b) of the Federal Rules of Cvil Procedure. That

rule provides in pertinent part as foll ows:

Wien nore than one claimfor relief is
presented in an action . . . or when multiple
parties are involved, the court may direct the
entry of a final judgnent as to one or nore
but fewer than all of the clains or parties
only upon an express determ nation that there
is no just reason for delay and upon an ex-
press direction for the entry of judgment. In
t he absence of such determ nation and direc-
tion, any order or other form of decision,
however designated, which adjudicates fewer
than all the clainms or the rights and liabili -
ties of fewer than all the parties shall not
term nate the action as to any of the clains
or parties, and the order or other form of
decision is subject to revision at any tine
before entry of judgnent adjudicating all the
claims and the rights and liabilities of all
the parties.

The court did not direct that the summary judgnment entered
agai nst defendant Peter Neskaug be a final judgnent. Hence, at

this stage of the proceeding it is still subject to revision.



Summary judgnment should be granted only in those cases in
whi ch the noving party is entitled to judgnent as a matter of | aw.
Adickes v. S . H Kress & Co., 398 U S. 144 (1970); Fitzke .
Shappel |, 468 F. 2d 1072 (6th Cr. 1972); St. John v. New Anst erdam
Casualty Co., 357 F.2d 327 (5th Gr. 1966); Inre Curtis, 38 B.R
364 (Bankr. N.D. kla. 1983). The fact an opposing party fails to
respond to the notion does not dimnish the novant's burden to
establish its entitlenment to the entry of summary judgnent. Inre
Curtis, 38 B.R at 364; 6 JAVES W MOORE ET AL., MOORE' S FEDERAL PRACTI CE
1 56.22[2] (2d ed. 1988). Even a failure by the opposing party's
counsel to appear at the hearing on the notion for sunmary j udgnent
does not justify entry of a summary judgnment where it is not sus-
tainable on the nerits. St. John v. New Ansterdam Casualty Co.

357 F.2d at 328-29.

Here t he opposing party failed both to respond to the plain-
tiff's notion for summary judgnent and to appear at the hearing on
the notion. Nevertheless, this failure, in and of itself, was not
the reason summary judgnment was granted, nor could it have been
Rat her, sunmary j udgnent was previously granted on the nerits based
upon the court's perception of the lawat that tine. Nowthat the
pertinent |aw has been clarified, the court cannot refuse to re-
consider its holding sinply because the opposing party failed to
respond to the earlier notion. To do so would nean that the sum
mary j udgnent agai nst Peter Neskaug woul d stand in this case solely

because the defendant previously failed to respond to the notion



for summary judgnent, a circunstance that will not support entry of
summary judgnment. Since the court is now of the opinion that sum
mary judgnment should not have been entered in this case against
def endant Peter Neskaug, the judgnent will be set aside and this

case wll proceed on its nerits.

An appropriate order will enter.

JOHN C. COXX
United States Bankruptcy Judge



